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APPELLEES' BRIEF 


Statement of the Issue Presented for Review 


Did the trial court err in finding that all material infor 
mation concerning Teleservice was known to plaintiff, 
either directly or indirectly where the officer-defendants 
routinely reported all such information to (a) the board 
of direetors, one of whom was the plaintiff's brother-in-law 


and advisor and (b) plaintiff's attorney? 


Statement of the Case 


Rosalie M. Arlinghaus (“Plaintiff”), individually and 
is Exeeutrix of the Estate of Frank H. Arlinghaus, plain 


tiff’s husband, sued to rescind a sale by plaintiff of shares 


of stock in Modern Teleservice, Inc. (** Teleservice’’) to de 
fendants J. Richmond Ritenour (**Ritenour**), John J 
Lipsky ('*Lipsky'') and Miriam Pepper, wife of defendant 


Sidney Pe pper (** Peppi y?” 


With respect to defendants Ritenour and Lipsky, plain 
tiff unsuecessfully sought to prove four separate causes of 
action under the theories of: (a) duress; (b) breach of obli 
gations of full disclosure; (е) conspiracy to commit fraud 
and exert duress; and (d) violation of Section 10(b) of the 
S urities Exchange Act of 1924 and Rule 10b-5. Plaintiff 
has apparently dropped her claim relating to duress. De 
fendants Ritenour and Lipsky denied all liability and intei 
posed the defenses of waiver, lack of due diligence and 


release 


After a trial without jury, Judge Henry Werker de 
cided (opinion at A31) on August 27, 1975, that de- 
fendants Ritenour and Lipsky were not liable to plaintiff 
under any of the claims alleged in the Complaint. Peppe: 
was found to have failed to sustain his burden of proving 
full and fair disclosure to plaintiff, which obligation of 
disclosure arose out of the attorney-client relationship 
which existed between Pepper and plaintiff. An account 
ing was directed with respect to the amount of damages 
for which Pepper was liable. The suit was dismissed as to 
defendants Ritenour and Lipsky by entry of a jndgment on 


September 30, 1975. Plaintiff appealed from that '^*dgment. 


The Facts 


Modern Talking Picture Service, Ine. (** MTPS'" was 
incorporated on July 23, 1937 (E102). Frank H. Arlinghaus 
was the President of MTPS from its incorporation to the 
time of his death and owned a majority of the outstanding 
shares of MTPS (E104). Mr. Arlinghaus brought Ritenour 


into MTPS in 1946 and Lipskv in 1949 (Pre-Trial 
hereinafter “РТО”, p. 2 Ritenour and Lipskv achieve 
various promotions at MTPS (PTO 2-3) and when Tele 
service was spun off in 1956 (E104) as a sister company 
to MTPS, Ritenour was made its President and Chief 
Executive Officer (А57) and Lipsky its Vice Pro ident 
(PTO3). Mr. Arlinghaus retained the title of Chairman 
of the Board until his demise ( E108) 


At the inception of Teleservice, a Voting Trust Agree 
ment and ** Puy-Back"' Agreement (E71) were exeeuted by 
all shareholders (See p. 5) of Teleservice (E104). Fran] 
Aijilinghaus was the voting trustee until his death ( A61). 


The Buy-Back Agreement (E71) provided 


(a) that the remaining shareholders had an op 
tion to purchase shares of a deceased shareholder 
unless within one year after the qualification of th« 
exeeutor or tr: stee there was a transfer to a truste« 
or to the immediate family of the deceased share 


holder $ and 


(b) that the estate of a deceased shareholdeı could 
require Teleservice to purchase stock which right 
was available for a period of three years from the 
date of death of the shareholder., 


Defendant Pepper had pertormed substantially all of 
the legal work for MTPS (A135) and performed s tan 
tially all of the le«al work for Teleservice (A58) after it 
inception (A136). He never represented either Ritenour 
or Lipsky 


In 1960 Frank Arlinghaus offered to s¢ ll all of the 
of Teleservice to Ritenou: aud Lipsky for $ 


stock 


275,000 (A32, 


255). By the time Ritenour and Lipsky managed to ail 


the financing in 1961, they found that the price for the stock 


had been increased by Mr. Arlinghaus to $350,000 (A256). 
Being unable to supply the additional amount of financing 
required, Ritenour and Lipsky proceeded to purchase 
shares of Teleservice from Mr. Arlinghaus in multiples 
of 7 shares each in 1962 and 1963 (PT>4). This was made 
possible by an amendment to the Buy-Back Agreement 
dated May 1, 1962 permitting transfers bv shareholders to 
employees ot Teleservice (E93). It was the understanding 
of Ritenour and Lipsky that their equity percentage in 
Teleservice would increase as the existing stockholders died 
and those shares were acquired by Teleservice, which in 
fact occurred (A260). 


In August of 1964, more than 16 years after Ritenour 
and Lipsky first became associated with him, Frank Arling- 
haus died (PTO1). Frank Arlinghaus” estate “faced a 
large tax assessment with little in the way of cash avail- 
able to pay it." (A33). The Buy-Back expired in October 
1966, except that the right to require Teleservice to pur- 
chas- the shares in the estate of Frank Arlinghaus term- 
inated in August 1967 (ES9-90). Under the terms of the 
Buy-Back Agreement, plaintiff, as executrix of the estate 
could have required Teleservice to purchase the shares 
owned by the estate (A63) for a price of approximately 
$16 per share (A78). It was questionable as to whether 
Teleservice had the necessary funds to purchase all or part 
of the shares held by the estate (E110, 118), and any sale 
to Teleservice would result in only 28% of the price being 
paid in cash and the 72% balance in an unsecured promis- 
sory note of Teleservice payable over 48 months (E110). 
In any case, as a price of $20 was considered desirable 
(A63), and shares could only be sold to Teleservice at $16 
per shares, in December of 1966, it was decided thai plain- 
tifî, as executrix would not offer the shares held in the 
estate to Teleservice under the Buy-Back Agreement (A65). 


When Ritenour and Lipsky learned that there was no 
possibility that the estate shares would be purchased by 
Teleservice, they both realized that their desires and the 
desire of Frank Arlinghaus that they have an increased 
equity percentage in Teleservice would not be fulfilled 
(A262). At that point, in 1966, the board of directors of 
Teleservice **authorized Ritenour and Lipsky to look for a 
merger partner or purchaser"' for Teleserviee (A34) and 
titenour and Lipsky attempted to make other arrange- 
ments to acquire a greater interest in Teleservice (A264). 
"Several exploratory meetings were held with brokers. 
Ritenour routinely reported the faet and results of such 
meetings to the board of directors and to Pepper, as coun- 
sel to the Corporation and to the corporation's majority 
stockholder.'' (434) These meetings led to Harris Shapiro 
(‘‘Shapiro’’) a business broker who put together a group 
of people (‘“Syndieate’’) who agreed to finence the pur- 
chase of all of the stock of Teleservice (A265) at a price 
of $15 per share (A267). On April 25, 1967, Lipsky and 
Ritenour drafted au offer (El) to all of the shareholders 
to purchase all of their shares of Teleservie> at $15 per 
share. Pepper was in the Teleservice office and was asked 
if the language of Riienour's draft was aeceptable ( R403).! 
The letter was mailed out to all of the shareholders. At 
that time, the shares of Teleservice were owned by the 
following (PTO 4): 


Name Á mount % 
Frank Arlinghaus’ Estate .. 20,360 34.6 
Plaintiff, individually ...... 4,000 6.8 
Plaintiff, as custodian ...... 8,400 14.3 
William MeCallum EAN 8,400 14.3 
Howard Eberle ........... 7,000 11.9 
Harry Bogaards ........... 2,220 4.3 
Ann Herles ....... T" 5,460 9.3 
o ........... Als 1,540 2.6 
Lipthy ...... Veces ee 100 1.2 
Bue ok... su dea 420 7 


58,800 100% 
! R. refers to trial transcript. 


All of the shareholders, except p` 'ntiff and Howard 
Eberle? accepted the $15 offer (Exhivat E, р. 211: 0.221, 
223, 224, 225). A meeting was called which was held on May 
10, 1967 at the Rockefeller Center Luncheon Club. In at- 
tendance at the meting were plaintiff, Pepper, Clem 
Arlinghaus, Ritenour and Lipsky. Clem Arlinghaus was 
the brother of Frank Arlinghaus, was also a testamentary 
co-Trustee with plaintiff under the will of Frank Arling- 
haus, and a member of the board of directors of Tele- 
service. 


After hearing conflicting testimony as to what occurred 
at this first meeting, Judge Werker found ‘‘Ritenour’s 
account of the discussion to be the most credible.” (A36). 
Ritenour testified that at that meeting he had denied to 
plaintiff, Clem Arlinghaus and Pepper, the rumors that 
Ritenour and Lipsky would resign if plaintiff didn't sell 
her shaı 2s to them. 


A second meeting occurred immediately after the 
luncheon meeting to determine possible responses to the $15 
offer (A69, 70). This meeting took place in the lobby of 
the Rockefeller Center Building and was attended by plain- 
tiff, Pepper and Clem Arlinghaus. Ritenour and Lipsky 
were not present. At this mecting, it was decided to make a 
counteroffer to sell for $20 a share to the Syndicate (A70) 
which price was agreed to by plaintiff (A196). The counter- 
offer was made and accepted by all shareholders and a 
closing was scheduled to take place on June 9, 1967 (A274). 
On June 9, the Syndicate was unable to obtain the required 
fina 1cing, the transaction did not close (A244, 274), and 
the Syndicate forfeited the $10,000 deposited initially as a 


Е 


downpayment. (Ех. 7, 154). On June 14, 1967, at a board 


2 Eberle accepted provided that he got no less than anyone else. 


meeting of Teleservice, the board authorized the retention 
of a financial consultant to aid in the sale of the assets or 
of the business of Teluservice (A244, 274). 


On June 12, 1967 Ritenour met with a Mr. Stevenson 
in a further attempt to obtain outside finan ing (A244), 
which attempt also proved fruitless. Finally, Ritenour and 
Lipsky formulated a plan where each would purchase 
15% of each shareholder's holding in Teleservice (A215). 
This was the total amount that they could afford. The plan 
was presented to Pepper as counsel for Teleservice and foi 
plaintiff (4275-276). It is clear from al! the testimenv that 
Pepper's presence as a purchaser (through his wi' ; did 


not originate until June 9, 1967 at the earliest (1118, 275) 


, - 


The final agreements evidencing plaintiff's sales to 
Ritenour, Lipsky and Pepper's wife were letters dated 
June 30, 1967 (E. 50, 53) and July 1, 1967 (E. 55, 57). 
Exhibit 8 (E55) is a letter agreement between Ritenour and 
plaintiff, individually which refleets that (a) plaintiff sold 
4,000 shares at ten dollars a share; (b) if plaintiff, as 
executrix, **did not receive ir cash or securities of a com- 
pany listed on the New York Stock Exchange and acceptable 
to [plaintiff], at least the sum of $356,160.00 for the remain- 
ing 11,256 shares of [Teleservice] stock owned by [Frank 
Arlinghaus' estate] and in the case of each of [ plaintiff's 
three custodian accounts for her children] $56,000 for 2,800 
; por to July 1, 1968" Ritenour would cause “the 
4,000 ares presently sold by [plaintiff] to be made avail- 
able vo [plaintiff] for repurchases by [plaintiff] after 
July 1, 1968 and prior to August 1, 1968 on five days notice 
to [plaintiff], at the ten dollars ($10.00) a share sales 


, 


price". In order to obtain $356,160 for the remaining 
11,256 shares owned by Frank Arlinghans' estate, such 
11,256 share: would have to be sold at a price per share of 


$31.64. In order to obtain $412,160 ($356,160 plus $56,000) 


M 


for the remaining 14,056 shares (11,256 in the estate and 
2,800 owned by plsintiff as custodian) such 14,056 shares 
would have to be sold at a price per share of $29.32. Plain- 
tifs hanawritten notes (E189) clearly evidence the fect 
that plaintiff knew she had to receive $356,160 for the 


, 


11,256 shares rer aining in Frank Arlinghaus’ estate. 
Through September of 1967, some negotiations took place 
with respect to the purchase of the stock or assets of Tele- 
service, though it is clear from the evidenee that no such 
t gotiations resulted in any definitive offers or proposals. 
Up to September of 1967 the only definitive proposals for 
a sale of the Teleservice stock involved the following : 


(a) A sale to Teleservice by the estate pursuant 
to the Buy-Back Agreement at a price of approx- 
imately $16 per share, 


(b) A sale to the Syndicate for a negotiated price 
of $20 per share, and 


(c) The sale that oceurred from plaintiff to Rit- 
enour and Lipsky and Pepper's wife at a price of 
$10 per share conditioned on a future sale of the bal 
ance of the shares held by the estate or by plaintiff 
as custodian at a price of at least $31.64 per share. 


In the fali of 1967, an Agreement was signed (E6) 
whereby Fuqua Industries, Inc. would acquire the assets 
of Teleservice in exchange for shares of Fuqua. It has 
been speculated that the deal was worth to ihc Teleservice 
stockholders approximately $3.2 million (A235) or about 
$55 per share of Teleservice. In connection with this trans- 
action, all of the stockholders including the nlaintiff, signed 
a document relinquishing their rights to require Pepper's 
wife, Ritenour and Lipsky to sell back the shares at the 
original $10 purchase priee (E61). 


The Fuqua transactic: was scheduled to close in April 
of 1968. It never closed be. 2use one of the conditions of the 
transaction relating to the earnings of Teleservice was not 


met (4284). 


On April 22, 1968 an Agreement (E234) wı» executed 
providing for the acquisition of Teleservice by Sonderling 
(A286). Sonderling purchased the business of Teleservice 
lor 130,000 Sonderling shares, 10,000 of which shares went 
to Shapiro as a business broker. The stockholders of Tele- 
service thus received a net consideration of 120,000 sheres 
of Sonderling. Since at the time of the exeention of the 
Sonderling Agreemen:, a share of Sonderling stock was 
worth approximately $26 (E63), the total consideration 
received by 'he Teleservice stockholders amounted to 
$3,120,000. 


In May 1967 plaintiff owned of record and beneficially 
32,760 Teleservice shares, all of which she was wing to 
sell to the Syndicate for $20 a share or ал aggre. te о! 
$655,200. In June 1967, plaintiff receivec +121 040 for the 
conditional sale of a.portion of the shares tu "һе defendants. 
Upon the sale to Sonderling in April 1968 пе plaintiff re 
ceived 40,114 Sonderling shares (after deducting 3.343 
shares which were distributed to the broker). The Son- 
derling shares received by plaintiff at the time of the 
exchange had a value of approximately $1.2 million. There- 
fore, plaintiff received cash and stock as of the closing of 
the Sonderling transaction of approximately $1,324,000. 
After receipt of the Sonderling stock, between August 
1968 and May 1971, the plaintiff sold 57% of the Sonderline 
shares which she received for approximately $600,000 cash. 
As far as the record is concerned, plaintiff apparently re- 
tained ownership of approximately 17,249 shares of Son- 


derling stock she had received. 


10 


The fo'lowing additional facts should be pointed out: 


(1) Teleservive had 58,800 shares outstanding 
owned by eight shareholders. In 1967, plaintiff di- 
rectly or indirectly owned 55.7% of the outstanding 
shares. Ritenoar and Lipsky purchased 30% of the 
shares owned by each of the eight shareholders 
(A 277) for the same $10 a snare price. None of the 
other stockholders have sued to rescind the sale of 
Teleservice stock. 


(2) After the sale of Teleservice to Sonderling, 
the sister company, MTPS, was sold under circum- 
stances leading (a) to the discharge of Pepper by 
plaintiff and (b) the litigation entitled First Na- 
tional Bank of Cincinnati v. Pepper, CA 15-1519. It 
is surmised that the hostility which arose between 
plaintiff and Pepper, as indicated in the opinion of 
Judge Fr:.nkel in First National Bank of Cincinnati 
v. Pepper, affected plaintiff's feelings toward Rite- 
nour and Lipsky, though it is clear that Ritenour and 
Lipsky played no part in the First National Bank of 
Cincinnati case. 


POINT I 


All material information abcut Teleservice was 
known to plaintiff, either directly or indirectly. 


A basic finding of the trial con+* in this case is that all 
material information about Teleservice was known to the 
plaintiff, either directly or indireetly. This finding is an 
integral and inseparable part of the facts :n the case as set 
forth in this brief, and is amply supported by the record. 
References to the record are made in The Facts to support 
each fact stated. 


11 


The plaintiff, as the appellant, has the burden of prov 
ing on this appeal that the essential findings of the trial 
court are clearly erroneous. Not only has the appellant 
failed to prove that the findings of the trial court are clearly 
erroneous, but the appellant's brief present: practically no 
argument that the findings of fact of Judge Werker are 
erroneous, but erroneously attempts to argue that Judge 
Werker erred in applying the law of agency and federal 


securities law to these facts. 


The defendant-appellees in this appeal, are Ritenour 
and Lipsky, laymen and corporate officers. Pepper, an 
unrelated party-defendant and an attorney who repre- 
sented the plaintiff-appellant, is not a party to this appeal. 
However, plaintiff-appellant in her brief erroneously at- 
tempts (о impose upon Ritenour and Lipsky the degree of 
fidueiary responsibility which Pepper, as attorney for the 
plaintiff, owed to his client. In her brief the plaintiff goes 
further and argues that Ritenour and Lipsky are liable for 
the acts and omissions of Pepper who was not their lawyer, 


but the lawyer for the plaintiff. 


A. Trial Court Findings. 
Based on all the evidence and after hearing the testi- 
mony of Clem Arlinghaus, plaintiff, Pepper, Ritenour and 


Lipsky, Judge Werker made the following findings of fact: 


1. Clem Arlinghaus was plaintiff's brother-in-law and a 
member of the Teleservice board of directors (A32). 


2. Pepper was the attorney for plaintiff and for Tele- 


service (A32). 


3. After Frank Arlinghaus’ death in 1964, his estate 
faced a large tax assessment with little in the way of eash 
available to pay it (A33). 


4. In lace 1967, plaintiff, Clem Arlinghaus and Pepper 
had several] meetings at which it was agred that it would 
be desirable to sell the Teleservice stock at $20 per share 


(A33). 


9. The Teleservice Board authorized Lipsky and Rite- 
nour to iook for a purchaser of Teleservice in 1966 (A34). 
Several exploratory meetings were held with brokers. 
Riteno. * routinely reported the fact and results of such 
meetings to the Board, on which Clem Arlinghaus sat, and 
to Pepper, as the attc.ney for Teleservice and the plaintiff 
(A34). 


6. Pepper knew of the Synd.cate deal (A35). 


7, With respect to the Svndicate, Pepper told Clem 
Arlinghaus that Ritenour аа Lipsky were serious in their 
desire to purchase and had ‘‘adequate backing’’ to do so 


(A35). 


8. Plaintiff, Clem Arlinghaus and Pepper decided to 
propose a $20 a share counteroffer to the Syndicate pro- 
posal (A36). 


9. Plaintiff relied on Pepper and Clem Arlinghaus with 
respect to the Syndicate offer (436-37). 


10. Plaintiff's testimony that she didn't know of the 
Syndicate was not credible (А37). 


Based on his findings of fact, Judge Werker found the 
following as conclusions of law: 


1. Ritenour and Lipsky specifically denied the truth of 
any rumors of their resignation to plaintiff's face anc, no 
more can be required of Ritenour and Lipsky after they 
instrueted Pepper rot to spread such rumors of resigna- 


tion (A41). 


e^ 
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2. Rather than conceal information on negotiations for 
the purchase of Teleservice, and the possible worth of Tele 
service, Ritenour and Lipsky made routine reports on such 
matters to Pepper, as attorney for Teleservice and as at- 
torney to plaintiff, Pepper's knowledge was imputable to 
plaintiff, for knowledge of the value of Teleservice was well 


within the scope of his agency ( A21). 


3. Once the $10 offer had becn made, plaintiff was on 
notice that her attorney was also acting for a party on 
the other side of the transaction and therefore plaintiff is 
estopptd from denying notice and knowledge which the 


agent had duriig the negotiation (A41-42). 


“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the opportunity 
of the trial eourt to judge of the credibility of the wit- 
nesses’’. Federal Rules of Civil Procedure 52(a). Plain- 
tiff, as appellant, has the burden of proving on this appeal 
that the essential findings of the trial court are clearly erro 
neous. Hedger v. Reynolds, 216 F. 2d 202 (2d Cir. 1954). 
The burden is a heavy one when the decision **must turn 
largely upon the credibility of witnesses the trial judge saw 
and heard testify". 216 F. 2d at 203. A finding is **elearly 
erroneous" when although there is evidence to support it, 
the reviewing court on the entire evidence is left with the 
definite and firm conviction that a mistake has been com- 
mitted. United States v. United States Gypsum Co., 333 U.S. 
364, 395 (1948). 


This Circuit has held that where a trial judge sits with- 
out a ;ary and the evidence supporting a finding as to any 
faet issue is entirely oral testimony, that finding may be 
disturbed only in the most unusual circumstances. Orvis v. 
Higgins, 180 F. 2d 537, 539 (2d Cir. 1950), cert. denied, 340 
U. S. 810 (1950). 
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B. Under the Cireumstances of This Case, Even if 
There Had Been Disclosure Only to Pepper, Such 
Disclosure Would Have Been Sufficient. 

Plaintiff's argument is that plaintiff could not be 
charged with the knowledge of and information elayed to 
her own attorney who's firm had represented her husband 
aud his corporation for many vears, and represent her as 
executrix and individually and as custodian for her children 
The law of New York is clear that under the circumstances 
of this case, the plaintiff is clearly ehargeable with the 


knowledge of her attorney 


1. Pepper Was Found Liable for Vi. lating His 
Attorney-Client Fiduciary Relationship But Not 
for Fraud. 


Plaintiff complains that Judge Werker misapplied the 
rule of the law of ageney because no presumption that t 
agent will disclose to his principal can arise when the agent 
is **dealing with the principal's property for his own bene 
fit and advantage” (p. 18, Plaintiff's brief). In this con 
nection, plaintiff misconstrues the law of agency and fails 
to distinguish between actual fraud and presumptive fraud 
arising from breach of fiduciary duty on the part of an 
attorney. The cases cited by plaintiff to support her argu 
ment are cases where the agent perpetrated a fraud upon 
his principal. In the instant case, Pepper had a diversity 
of interest known to Ritenour and Lipsky as well as plain 
tiff. The conduct of Pepper, however, did not constitute 
fraud, nor did Judge Werker find any fraud. 


Benedict v. Arnoux, 154 N.Y. 715 (1898), held that an 
agent's knowledge is not imputable to his principal when 
the agent is defrauding his principal. Judge Werker found 
Pepper liable for breach of Pepper's fiduciary duty (A42). 
Though Pepper was also found liable to plaintiff for **con 
cealing from her the fact that negotiations for the sale of 
[Teleservice] indicated a probable corporate value of two 


to three million dollars’’ (A43), this last conclusion of law 


EJ 
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was made by Judge Werker in light of finding Pepper to 
have failed to sustain his burden of proving that he dis- 
closed every relevant faet to plaintiff, a burden arising as 
a result of the attorney-client relationship between Pepper 


and plaintiff The New York Law is as follows: 


An attorney who seeks to avail himself of the 
benefit of a transaction with a client or to support the 
validity of such a transaction against attack has th« 
burden of showing that it was fair and honest; that 
it was entered into by the ciient with knowledge of 
all the material eireumstances; that it was free from 
fraud on the part of the attorney and misconception 
on the part of the client; that a reasonable use was 
made by the attorney of the confidence reposed in 
him: ard that no unfair advantage was taken of the 
client. As soon as the confidential relation is shown, 
the court will presi. de in favor of the client that 
the transaction was not fair or was fraudulent. 3 
N.Y. Jur., Attorney-Client $ 69, 


Judge Werker found that Pepper had failed to sustain 
his burden as an attorney involved in a transaction with 
his client, and in accordance with the New York law quoted 
above, the transaction is presumed to be not fair or fraudu- 


lent (A43). 

It is surprising that plaintiff cites Farr v. Newman, 14 
N.Y. 2d 183, 250 N.Y.S. 2d 272 (1964), in support of her 
argument. 


The court there stated as follows: 


If, under the substantive rules of equity and 
agency, actnal knowledge by the principal is unneces- 


sary, the presumption of communication [of agent 


The court below found that “knowledge of the v; lue of 
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to principalj becomes irrelevant. 14 N.Y. 2d at 188, 


250 N.Y.S. 2d at 276 
2 court then went on to state: 


When a prospective purchaser of real estate en 
gages an attorney as his agent in the negotiations 
he clothes the attorney with tbe incidental authority 
to receive in his behalf notice of outstanding equities 
‘If, under the circumstances known to him, the ob 
vious consequence of the prineipal’s own conduct 
employing the agent is that the publie urderstand 
him to have given the agent certa powers, he gives 
the agent those powers?” (citation omitted), 14 N Y 
2d at 189, 250 N.Y.S. 2d at 276 


A diversity of interest on the part of the agent 
is of no significance to third persons, such as plain 
fif] li if placed the agent's act beyond his au 
thority Nothing can alter th fact that the attorney 
was held out as a proper verson to whom notice of 
outstanding equities was to be given, and that his 
receipt of such notice from plaintiff was within his 
authority, both as actually conferred and as ap 


parent to others Once the attorney received 


plaiatiff’s notification, as authorized by defendant, 


even a fraudulent or self-serving concealment of that 


fact Jrom the defendant would no more extinguish 


plaintiff's protection than would a debtor’s debt b 
revived where he had paid his ereditor's authorized 
agent for collection who thereafter embezzled the 
money 'olleeted (citations omitted, italies supplied). 


14 N.Y. 2d at 189-190, 250 N.Y.S. 2d at 277 


| Teleservices was well within the scope ol | Pepper's] 


ageney'" (A41). The record supports this finding of fact 
and plaintiff does not dispute this. The creation, duration 
and scope of an agency relationship are essentially ques 
tions of fact. / nous Knitwear Corp. v. Drug Fair, In: 
193 F. 2d 25: (4th Cir. 1974) 


The New York Court of Appeals has also made a dis 
tinetion between notice affirmatively given by a third party 
and notice aequired by an agent in the course of his inves 
tigations, and concluded that **[wjhere as here, a party 
gives an agent notice, which, if given directly to the prin 
cipal would have a certain legal effect, the principal is 
bound by that effect, the agent's adverse interest notwith 
standing’. 14 N.Y. 2d at 190, 250 N.Y.S. 2d at 277. 


Finally, the New York Court of Appeals has made a 
distinetion between an agent having a conflict of interest 
and an agent acting adversely to his chent with the knowl 


edge of the third party. 
The court has stated as follows 


A confliet of interest does not avoid the imputa- 
tion of knowledge. Comment c under Section 282 [of 
the Restatement 2d of Agency | states 1 relevant 
part: е, Meaning of ‘acting adversely’. The mere 
fact that the agent's primary interests аге not-coin- 
cident with those of the principal does not prevent 
the latter from beng affected by the knowledge of 
the agent if the agent is acting for the principal’ 


interests", 


It is only when "о notice is given by the third 
party and the agent totally abandons 1 prineipal’s 
business, as by taking a bribe from the grantor for 
his silence, tbat the prineipal is unaffeeted by the 
agent's knowledge. 14 N.Y. 2d at 190-191, 250 N.Y.S. 


2d at 278 (emphasis in original). 
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Pepper's Interest and Activities Were Not Suffi- 
cient to Estop the Imputation of Pepper's 
Knowledge to Plaintiff. 

The court found that Ritenour and Lipsky had denied 
rumors of their resignations to plaintiff, had enjoined 
Pepper from spreading any rumors of such resignation, 
and had dealt with Pepper se”: ly as the attorney for plain- 
tiff and for Teleservice., 


Plaintiff insists that defendants Ritenour and Lipsky 
should have been on notice that Pepper would not fulfill his 
obligations to plaintiff because Pepper, through his wife, 


desired to purchase shares of Teleservice from plaintiff. 


A contract between an : 'torney and his client is neither 
void nor voidable. “Тһе public has a right to assume lan 
attorney] has the necessary legal "nowledge to represent 
his clients and the integrity which will proteet them from 
all fraud and wrongdoing on his part". Spector v. Mer 
melstein, 361 Е. Supp. 30, 38 (S.D.N.Y. 1972), aff'd in 
relevant part, 185 F. 2d 474 (3d Cir. 1973). There is no 
allegation that any transaction involving an attorney and 
his client is, per se, illegal, and that any defect i» such 
transactions should be known to a layman. The fact that 
some event is unusual, does not give rise to an inference of 
illegality. “A fact-finder may draw reasonable infer- 
ences from known or proven facts, but the inference must 
be based on common experience, be logical or be reason- 
able”. Miller v. Schweichar!, 1975-76 CCH Federal Se 
curities Law Reporter Transfer Binder, 1 95,526, pp. 99, 
693 (S.D.N.Y. 1976). 

3. Rule 10b-5 Does Not R quire Knowledge, Only 

Notice. 

Plaintiff assumes that “the substantive rule of law 

( p. 21, Plain 


citation for that statement. 


’ 


requires knowledge and not simply notice... 


uff ’s brief), withent any 
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It is clear from Mittendorf v. J.R. Williston & Beane 
Inc., 312 F. Supp. 821 (S.D.N.Y. 1974) that notice is all that 
is required and not knowledge. This is further shown by 
the statement of this Circuit in Securities and Exchange 
Commission у. Texas Gulf Sulphur Co., 401 Е. 2d 833 (2d 
Cir. 1968), cert. denied, 394 U.S. 976 (1969) : 


The essence of the Rule [10b-5] is that anyone 
who, trading for his own account in the securities 
of a corporatin has ‘‘access, directly or indirectly, 
to information intended to be available only for a 
corporate purpose and not for the personal benefit 
of anyone”? may not take ‘‘advantage of such infor- 
mation knowing it is unavailable to those with whom 
he is dealing. . . .’’ 401 Е. 2d at 848 (Emphasis sup- 
plied). 


1. Whatever Interest Pepper Had Arose After June 
9, 1967. 

In any event, plaintiff's argument is premised on Pep- 
per's acquisition of an interest adverse to his principal. 
Plaintiff admits that Pepper told her of the threats of 
resignation no earlier than April of 1967 (A150). Fur- 
thermore, it is clear that Pepper's acquisition of ^n adverse 
interest did not begin earlier than June 9, 1967 (A118). 
Thus, any disclosure to Pepper prior to June 9, 1967 would 
be disclosure to plaintiff and there is no evidence of any 
negotiations or other т. aterial events which occurred after 
June 9, 1967. 


5. Defendants Ritenour and Lipsky Did Not Inten- 

tionally Conceal Any Information. 

Plaintiff’s argument in the most favorable light, is at 
most, a charge of negligence for which no claim may lie. 
There is absolutely no proof ef intent to conceal from plain- 
tiff, the Teleservice board or anyone else. Since whatever 
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had to be diselo ed wa disclosed, at least to Pepper and 
the Teleservice board, there was no finding, and there 
could be no finding, of intent to deceive on the part of 


defendants Ritenour and Lipsky. Intent to defraud is an 
imperative element in а 10b-5 case, Black v. Riker-Maı SON 
Corp., 1975-76 CCH Federal Securities Law Reporter 
Transfer Binder, § 95,270 (S.D.N.Y. 1975). It has been 
recently held by the Supreme Court of the United States 
that a private cause of action for damages will not lie under 
Section 10(b) and Rule 10b-5 in the absence of any allega 
tion of ““scienter””, Le. intent to deceive, manipulate, 01 
defraus „u defendant's part. Ernst € Ernst v. Hochfeld: uw 
U.S , 47 L. Ed. 2d 668 (1976). 


C. Plaintiff Knew or Should Have Known All Material 
Information From Sources Other Than Pepper. 


Plaintiff sold her shares to defendants by letters dated 
June 30 and July 1, 1967. Plaintiff failed to introduce any 
offer or proposal, not known to her, which was known to 
any of the defendants prior to such date. Plaintiff knew of 
her right to require Teleservice to purchase her shares 
under the Buy-Back Agreement at approximately $16 per 
share which she rejected. She knew of the Syndicate offer 


of $15 a share, which she caused to be raised to $20 are, 


and which she accepted, but which failed to materialize for 


lack of financing. Prior to June 30, 1967, all that was 
shown were that preliminary discussions were held with 
others without resulting in any concrete proposals, and 


that such negotiations were routinely reported to the board. 


Clem Arlinghaus sat on the board and called plaintiff after 
every board meeting. 

It is clear that the proper date at which to determine 
the materiality of information is the date the parties be- 
come committed to one another. Radiation Dynamic s, Ine. 
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v. Goldmuntz, 464 Е. 2d 876 (2d Cir. 1972). “А party does 
not, within the intendment of Rule 10b-5, use materia. inside 
information unfairly when he fulfills contractual commit 
ments which were incurred by him previous io his acquisi 
tion of that information, for . . . the Rule imposes ‘no obli- 
gation to pul! back from a commitment previously made 
by the buye: and accepted by the seller because of after 
acquired knowledge’.’’ Radiation Dynamics, Inc. v. Gold- 
muntz, 464 F. 2d at 891. 


POINT II 
Plaintiff has failed to prove a material concealment. 


It has been held that to sustain a violation under Sec- 
tion 10(b) and Rule 10b-5, the plaintiff must prove a mis- 
representation or an omission which is material and is 
relied on. The basic test of materiality is “whether ‘a 
reasonable man would attach importance [to the faet mis- 
represented | in determining his choice of action of the 
transaction in question”. (citations omitted). Thus, to the 
requirement that the individual plaintiff must have acted 
upon the fact misrepresented, is added the parallel require- 
ment that a reasonable man would have also acted upon the 
fact misrepresented’’. Last v. Fashion Park, Inc., 340 F. 2d 
157. 462 (2d Cir. 1965), cert. denied, sub. nom., List v. 
Lerner, 381 U.S. 908 (1965). А major faetor in determin- 
ing whether events are material is the importance attached 
to them by those who knew about them. SEC v. Texas Gulf 
Sulphur, 401 F. 2d 833, 851 (2d Cir. 1968), cert. denied, 394 
U.S. 976 (1969). **[W]hether faets are material within 
Rule 10(b)(5) when the facts relate to a particular event 


and ar  ndiselosed by those persons who are knowledge 


9*9) 


able thereof will depend at any given tim upon a balancing 
of both the indicated probability that the event will occut 
and the anticipated magnitude of the event in light of the 
totality of the Company activity”. SEC v. Texas Gulf 
Sulphur, 401 F. 2d at 849. 


Courts **will not extend the obligat ms imposed by Rule 
10b-5 to include a duty to communicate verbally every fact 
conceivably relevant to a corporat acquisition where the 
complainant was made aware of su h facts through other 


means or should have become aware thereof through a rea 
sonable inspection of documents or othe: material mad 
available during the course of negotiations". Caan v. Kani 
Miller Corp., 1975-76 CCH Federal Secu ties Law R 

porter Transfer Binder, © 95,446 at page 99, 242 (S.D.N.Y. 
1976). 


Since there were no offers or proposals not disclosed 
to plaintiff, the plaintiff attempts to create liability on the 
part of defendants Ritenour and Lipsky because of their 
expertise and understanding of the field in which Teleser 
vice was involved. An insider is not “obligated to confer 
upon outside investors the benefit of his superior financial 
or other expert analysis by disclosing his edueated guesses 
and predietions. (citations omitted). The only regulatory 
objeetive is that access to material information be enjoyed 
equally, but this objective requires nothing more than the 
disclosure of basie facts so that outsiders can draw upon 
their own evaluative expertise in reaching their own 
v iment decisions with knowledge equal to that of the in 
siders." SEC v. Texas Gulf Sulphur Co., 401 F. 2d at 
548-49. 


POINT III 


Defendants Ritenour and Lipsky are not liable to 
plaintiff for any violation by Pepper of his fiduciary 
duties, 


Since commencement of this suit, plaintiff has attempted 
(unsuccessfully) to create a conspiracy between Ritenour, 
Lipsky and Pepper. Having completely failed to establish 
a conspiracy at the trial level, plaintiff now, for the first 
time, introduces a new theory of liability, ostensibly one 
step removed from a conspiracy Plaintiff now alleges 
Ritenour »nd Lipsky knowingly joined with Pepper in Pep- 


per's breach of fiduciary duty. 


Since this contention was not raised at the trial court, 
and rests upon the resolution of a sharply disputed ques- 
tion of fact, it may not be advanced on appeal. See, e.g., 
Wilson v. Cook, 327 U.S. 474, 66 S. Ct. 663, 90 L. Ed. 793 
(1945). 


In any event, plaintiff never introduced any evidence 
from which an inference could be drawn that Ritenour and 
Lipsky knew, or should have known, that materiai informa 
tion, if any, not known to улаа ff but known to Pepper, 
was not disclosed by Pepper to plaintiff. Plaintiff again 
fails to discern a distinction bon, n knowledge of و‎ d 
interest in the sale of shares by plaintiff, and knowledge of 
Pepper's breach of fiduciary duty. 


POINT IV 


Regardless of what disclosure was made by defend- 
ants Ritenour and Lipsky, directly or indirecty, to plain- 
tiff, plaintiff's claim must fall because of the defenses 
of lack of due diligence, waiver and equitable estoppel. 


A. Lack of Due Diligence. 

The court below found that plaintiff had never sought 
an appraisal of the value of Teleservic . Plaintiff also tes 
tified that even afteı plaintiff had been put on notice o 
Pepper's adverse interest in the transaetion 1n questio 
plaintiff never consulted Clem Arlinghous, her brother 
in-law, who was on the board of directors, and as such, was 
in a position to fairly estimate the sales value of Teleseı 
vice (A45). ''The general rule is that when a person has 
information or knowledge of certain extraneous facts, 
which of themselves do not amount to, nor tend to show, 
actual notice, but which are s ifficient to put a reasonably 
prudent man upon an inquiry respecting an interest, claim 
or right, and the circumstances are such that the inquiry, if 
made and pr; sued with reasonable care and diligence, would 
lead to the discov« ry of the truth, the: such person is abso 
lutely charged with constructive notie of the interest, 
claim or right". 12 Williston on Contracts, $ 1499A at Р. 


397 (3d Ed. 1970). 


The Southern District has quoted with approval the lol 
lowing charge. “If you find from the « vidence in this cas 
that the plaintiff had knowledge of facts sufficient to ex 
cite its inquiry, and that the peculiar cir umstances of this 
case were sufficient to impose upon the plaintiff a duty of 
reasonable diligence, and that the plaintiff failed to exei 
cise this duty, then you should return a verdict for ihe de 


fendant "T Caan y, Kane Miller Corp., supra, at pag 


he Claimant's sophisticatio X 

pertise and business acumen, it access to informatio d 
Opportunity o detect alleged fraud are all relevant coi 
siderations ın determming the exercise of reaso ibl 
diligence ICE f fully cognizant that the fur damental 
irpose of the federal securities laws is to substit ite ‘a 


ilosophy of 
for and thus to achieve a high standard of busi 


the securities industries’ (citations omitted) 


11 aws are no! to bi used as an 
irance policy for investors who choose vol mtarily to dis 
gard fi which would have been uncovered by anv rea 
onable person in tueir position." Саа) K ane-Millei 

Р 4 > QQ 94 
( r] at P. Jo ote 


! T other words, whatever fairlv put 


| sulcient notice where the means of knowledge 1 
it hand; and if he fails to inquire, he is then chargeable wit] 
all of the facts which, by a proper and timely inquiry, } 


B. Waiver. 


Plaintiff is suing for rescission. A defrauded party 


a" 
lose his right of rescission by any aet done after disc 
of the fraud which indicates a wilingness to allow tl 
transaction to stand, such as the acceptance or demand of 
any benefit under the trai sactıon, 12 Williston on Contracts 
1527 at 1. 626 (3d Ed. 1970). A party seeking rescissio 
s req ured to act with reasonable dispatch after it had 


elther actual knowledge of fraud or notice of the fact 


diligenee, could have led to 
knowledge thereof”. Johns П pkins University Hutt 
188 F. 2d 912, 917 (4th Cir. 1973). ented, j l 
916 (1974). 


^f 


In this regard, plaintiff knew, or should have known, 
al the time of the Fuqua transaction, the possible valu 
of the Teleservice shares she had sold t the defend 


ints. The Fuqua deal would have placed a value on each 


Peleservice share of approximately $55. At the time that 
the Fuqua contract was executed, plaintiff released thi 
defendants from th« repurchase rights under the contraet 
signed between the parties hereto ( Exhibit 11, E 62) which 
would indicate **a willingness to allow the transaeti 
stand''. Also, plaintiff waited a; st a year before insti 
tuting this suit, Delay in instituting Judicial preeedings foi 
relief, although for a shorter period than that 


by the statute of limitations mav be, and gei erally will be, 


regarded as an acquiescence. Reseission is a rad cal move 
and the law exacts the eleetion of that course to be asserted 
without ait Pomeroy's Equity Jur prudence, (5th Ed 


1941) $ 917 


laintiff remembered signing the re easi 


of repurchase 
rights (A158) and reading it at the time sh signed it 
(A159). After the Sonderling deal. plaintiff did not com 
lain to anyone about the sale to the defi ndants (A192). 
Plaintiff never made a demand on Ritenour or Lipsky until 
the suit was instituted in September 1968 A194). Plaintiff 
never offered to return the original $10 per share purchase 
price to Ritenour or Lipsky (A195). In fact this suit was 
not instituted until problems arose between plaintiff and 


Pepper in connection with the sale of MTPS. 
C. Equitable Estoppel. 


Simply stated, the do trine of equitable estoppel 1S that 


‘where one of two innocent persons must suffer by the 


u 


acts of a third, he who has enabled such third person to 


occasion the loss must sustain 1t", Bunge ( orp. v. Manu 


facture rs Hanover Trust! ( UM DANY, 31 N.Y. 2d PAR 2420, 
939 N.Y.S. 2d 412, 415 (1972). The principals which under 


line equitable estoppel pla e the loss upon the perso! 


n whose 


I pal de d IT \ me pos A 
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CONCLUSION 


The Court shoulu affirm the judgment dismissing the 
action as to Messrs. Ritenour and Lipsky. 


